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IN THE 


United States Court of Appeals 

FOE THE DiSTEIOT OP COLUMBIA i 


No. 8009 


LEO FBENE and COBA L. FBENE, 
Plaintiffs, Appellants, 

V. 

THE LOUISVILLE CEMENT COMPANY, a corporation. 

Defendant, Appellee, 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANTS 
Jurisdictional Statement. 

The cause comes before this Court on a special appeal 
granted to Leo Frene and Cora L. I’rene on July 21, 1941, 
by order of this Honorable Court, from a judgment entered 
by the District Court of the United States for the District 
of Columbia on January 7,1941. That said judgment was 
rendered upon a motion to quash the service of process 
issued against the appellee herein, the Louisville Cement 
Company, a corporation, in a proceeding by the said Leo 
Frene and Cora L. Frene, to recover damages for certain | 
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fraudulent representations made by the Louisville Cement 
Company to the appellants in the sale of certain of its 
products. 

Jurisdiction of this Court is derived from Code D. C. 
1901, Sect. 226 (Code D. C. 1929, Title 18, Sect. 26). 

Statement of Case. 

The appellants instituted an action in damages against 
appellee, a corporation created, existing and having its 
main place of business in the City of Louisville, State of 
Kentucky. The appellee being the manufacturer of a certain 
cement product known as “Brixment”. Service upon the 
appellee was procured by personally serving one C. E. 
Lovewell, who is an agent and an employee of the appellee 
(Appellants’ App. 8 and 10). The said C. E. Lovewell lives 
in Chevy Chase, Maryland, residing at 4911 Chevy Chase 
Boulevard (Appellants’ App. 10 and 18), but spends three- 
quarters of his time in the District of Columbia, which is 
said Lovewell’s biggest market for appellee’s products 
(Appellants’ App. 40). The said Lovewell is included in 
the general alphabetical list of the telephone directory of 
the Chesapeake and Potomac Telephone Co. for the City of 
Washington, D. C., with the number Wisconsin 5672 (Ap¬ 
pellants’ App. 18). Lovewell’s only employment is with 
the Louisville Cement Company (Appellants’ App. 40). 

The appellee’s agent and employee, Lovewell, was en¬ 
gaged to solicit orders, maintain good will with dealer re¬ 
presentatives, with users of his company’s products, as 
well as promoting the sale of Brixment (Appellants’ App. 
29). Additional efforts which Lovewell’s employer directed 
were: “to go on the job and see how they are progressing, 
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how they like the material, how they are satisfied with 
(Appellants’ App. 31). To deliver samples of Brixment 
to the Government for testing approval, so that same could 
be used upon the Government Printing Office and other 
jobs (Appellants’ App. 34 and 36). To obtain copies of 
various Government publications for his company (Appel¬ 
lants’ App. 37). To contact any Government agency his 
company might direct (Appellants’ App. 38). To go to 
the Bureau of Standards when there were failures of his 
employer’s products sent from any locality to pass tests, 
so as to receive the details thereof (Appellants’ App. 38). 
In order to protect the trade, sales of the product Brixment 
were made only to distributors (Appellants’ App. 38). 

The use of Brixment on the appellants’ home was in¬ 
spired solely by the efforts of Lovewell (Appellants’ App. 
34). That prior thereto he had inspired the use of Brix¬ 
ment on the Government Printing Office warehouse (Ap¬ 
pellants’ App. 16, 22, 32 and 34). The latter job the ap¬ 
pellant, Leo Frene, being interested in as a member of the 
brick masonry firm of Sam Merando Company. 

The Statute Providing for Service on Foreign 
Corporations. 

“Sec. 1537. Service on Foreign Corporations.— ^In 
actions against foreign corporations doing business in 
the District all process may be served on the agent of 
such corporation or person conducting its business, or, 
in case he is absent and can not be found, by leaving a 
copy at the principal place of business in the District, 
or, if there be no such place of business, by leaving the 
same at the place of business or residence of such agent 
in said District, and such service shall be effectual to 
bring the corporation before the court.” 
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The above paragraph represents the original act, and “as 
originally enacted the paragraph did not contain the word 
^employee’ But by the amended act of February 1,1907, 
the following was added: 

'*When a foreign corporation shall transact business 
in the District without having any place of business or 
resident agent therein, service upon any officer or agent 
or employee of such corporation in the District shall 
be effectual as to suits growing out of contracts entered 
into or to be performed, in whole or in part, in the Dis¬ 
trict of Columbia or growing out of any tort heretofore 
or hereafter committed in the said District,” 

This briefly details the legislative history of the act. The 
two paragraphs should be read separately or disjunctively, 
in order to afford the legislative purpose, design or intent 
in the passage of the second paragraph. The change in 
print between these two paragraphs included in the 1925 
Code, makes a splendid accentuation to suggest the legisla¬ 
tive objective sought to be obtained. 

Assignment of Errors. 

1. That the Court erred in granting the motion to quash. 

2. That the Court erred in not holding that the service 
of process upon C. E. Lovewell was a good and sufficient 
service upon the defendant, Louisville Cement Company, 
a corporation (Appellants’ App. 43-44). 

• • • 

Argument. 

This entire matter has been fully determined heretofore 
in the case of the Toledo Computing Scale Co. vs. Miller, 
38 D. C. Appeals 237. The Toledo Computing Scale Co. 


case, supra, fully illustrates that foreign corporations may 
be of two classes: (1) those doing businessand (2) 
“when a foreign corporation shall transact business’^ here 
without having any place of business or resident agent in 
the District. The facts in the case at bar attach to the j 
second class, more particularly when additional language I 
of the amended act of 1907 is added: “as to suits growing 
out of contracts entered into or to be performed, in whole j 
or in part, in the District of Columbia or growing out of j 
any tort heretofore or hereafter committed in said Dis¬ 
trict.” J 

Admittedly the Louisville Cement Company is enjoying! 
a large and lucrative sale in the District of Columbia. In 
the words of Mr. Lovewell, the agent and employee: “if| 
this were a nice day, for instance, there would be literally j 
hundreds of jobs going on in the District of Columbia usingj 
our material” (Appellants’ App. 30). j 

The Louisville Cement Company, a foreign corporation, 
is obviously insistent that “hundreds of jobs going on in 
the District of Columbia using our material” shall b^ 
enjoyed by it, but that it will evade any responsibility to| 
answer to a complaint filed in a local court; even if it| 
grows out of the sale or use of its “material”; and evenj 
if, the service of process upon such a complaint is madej 
upon their agent or employee who inspired the complainanl^ 
to use appellee’s “material”. I 


This is the very abuse which Congress corrected by the 
amended act of 1907. And the authority for this statemem; 
is again the language of this Court in the Toledo Computing 
Scales Co. case, supra, at page 241 line 4, from bottom ojc 

page: | 
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• That Congress had some purpose in mind in 
the enactment of the second paragraph must be assum¬ 
ed. WTiat was that purpose f As originally enacted, 
the paragraph did not contain the word ‘employee.’ 
That was added by the act of 1907 (34 Stat. at L. 874, 
chap. 445), and furnishes further evidence of the intent 
of Congress to circumvent efforts on the part of foreign 
corporations to evade local responsibility growing out 
of contracts entered into, or to be in whole or in part 
performed here. It is not necessary in the present 
case to determine whether a single transaction comes 
within the purview of this paragraph, for the reason 
that the record shows a well-defined policy and practice 
by appellant in respect to sales of its commodity here. 
Its representatives, as above suggested, were much 
more than mere solicitors whose responsibility ended 
when they brought appellant and prospective pur¬ 
chasers together. They not only negotiated sales, but, 
we are convinced, looked after deliveries, collections, 
and complaints. Looking to the substance of the par¬ 
ticular transaction under investigation, we are fully 
satisfied that the person upon whom service was made 
was an agent of appellant within the meaning of this 
paragraph of sec. 1537. ’ ’ 


The business or commercial arrangement whereby ap¬ 
pellee made actual sales through distributors only, cannot 
be employed in displacing or nullifying the prior conduct of 
appellee’s agent or employee, Lovewell, in inspiring or 
inducing the use of appellee’s products. 


This Court encountered a similar arrangement or com¬ 
mercial set-up in the case of Carroll Electric Co. vs. Freed 
Eisemann Radio Corp., 60 D. C. Appeals 228, reading from 
page 229, fourth paragraph: 

“The terms of the contract between the parties have 
the effect of creating a limited agency in the distri¬ 
butor, under which the latter discharged, various obli¬ 
gations for the manufacturer in disposing of its prod- 



nets within the specified area. The distributor was| 
not an independent merchant dealing with the mann^ 
facturer upon its own initiative, but conducted itsj 
business in the District of Columbia in conformity with 
the stipulations contained in the contract. The acj 
tivities thus provided for constituted the transaction 
of business by both parties not only in New York Ciiyi 
where the contract was made, but also in the Districl| 
of Columbia, within which it was in part carried outi 
The case thus falls within the provisions of the second 
paragraph of section 373 supra, and the service of 
summons on McCarthy, who was an employee of th^ 
manufacturer, was valid under that paragraph. Toledd 
Computing Scale Co. v. Miller, 38 App. D. C. 237; HofiTj 
man v. Washington-Virginia Railway Co., 44 AppL 
D. C. 418; Eastman Kodak Co. v. Southern Photo MaJ- 
terials Co., 273 U. S. 359, 47 S. Ct. 400, 71 L. Ed. 6841 
Wilson v. Hudson Motor Car Co. (D. C.) 28 F. (2nd] 
347; La Porte Heinekamp Motor Co. v. Ford Moto]* 
Co. (D. C.) 24 F. (2nd) 861.” 


A circumstance present in the instant case, and apparent 
ly absent in both the Toledo Computing Scale Co. an(l 
Carroll Electric Co. cases, so far as the record discloses 
is the fact that service was procured upon the same persoh 
(Lovewell) who had inspired, induced and set in motion the 
entire relationship between appellants and appellee. This 
fact alone, in some jurisdiction, has been held sufficient tj) 
validate service of process upon a foreign corporation. 
Saunders vs. Adams Express Co., 58 Atlantic 1101, whicii 
holds, reading from page 1102: 

“Litigation arising out of a business under the con¬ 
trol of an agent may be instituted by service upon th|e 
agent in charge of that particular business.” 


The Court will appreciate and regard this circumstance: 
that extreme and unfair competition would be offered to 
corporations, created under the laws of the District of 
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Columbia, or those foreign corporations designating a resi¬ 
dent agent, or having a place of business or agent’s resi¬ 
dence in the District of Columbia, with their amenability 
to the courts of this jurisdiction; as against those foreign 
corporations, having “hundreds of jobs going on in the Dis¬ 
trict of Columbia using our (their) material,” who would 
deny and seek to impeach the jurisdiction of our local 
courts in litigation reflecting their corporate activities in 
the District of Columbia. A condition which Congress cer¬ 
tainly cured by the act of 1907. And to make sure that this 
condition cannot exist this Court said in the case of Hoff¬ 
man vs. Washington-Virginia Railway Co., D. C. Appeals 
418, reading from page 421, third paragraph: 

“Sec. 1537 of the Code provides (31 Stat. at L. 1419, 
chap. 854): First, that in actions against foreign cor¬ 
porations ^ doing business in the District all process 
may be served’ on the agent of such corporation or per¬ 
son conducting its business, or, in case he is absent and 
cannot be found, by leaving a copy at the principal 
place of business in the District, etc.; and, second, that 
when a foreign corporation ‘shall transact business’ 
in the District without having any place of business 
or resident agent therein, service may be made upon 
any officer or agent or employee, ‘as to suits growing 
out of contracts entered into or to be performed in 
whole or in part in the District of Columbia, or grow¬ 
ing out of any tort heretofore or hereafter committed in 
the said District.’ In this section Congress clearly 
has recognized the distinction made by the Supreme 
Court of the United States between the doing of busi¬ 
ness w’ithin a State at a place regularly established 
therefor, and the intermittent transaction of business 
through agents who come and go. Notwithstanding 
that a corporation is deemed to be a resident of the 
State of its creation, if it goes wn'thin another State or 
jurisdiction, and there establishes a place of business 
from which, through its authorized agents, its business 
is transacted, it must be regarded as also within that 
jurisdiction. International Harvester Co. v. Kentucky, 
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234 U. S. 579, 583, 58 L. ed. 1479,1481, 34 Sup. Ct. Eep. 
944. In that case the court (p. 589) said: ‘ We are satis¬ 
fied that the presence of a corporation within a State, 
necessary to the service of process, is shown when it 
appears that the corporation is there carrying on busi¬ 
ness in such sense as to manifest its presence within 
the State.’ And when a corporation has thus ‘mani¬ 
fested its presence ’ within another State, it is as much 
liable to the service of process there in a transitory ac¬ 
tion as would be an individual.” 

I 

Also from the same case page 424, second line: | 

“• • • In other words, these cases are authority for j 
the proposition that where a corporation intermittently I 
transacts business in a State other than that of its 
creation, having no regular place of business and agents 
in such other State to constitute its actual presence 
there, that State may make justiciable in its courts 
questions arising out of the bu'^iness actually trans¬ 
acted within its borders, but it may not do more. But 
if, as previously pointed out, such foreign corporation 
sends its agents into another State for the purpose 
of there carr\ung on its business, its presence is as rea]|' 
in that jurisdiction as in the jurisdiction of its creationJ 
for in either it is an artificial thing acting solely 
through agents. And, being actually present in a juris¬ 
diction, it may be served upon.” 

The Court is also reminded of the recent legislative 
tendency and history: that effectual service of process caili 
be had upon a non-resident automobile owner, by serving 
the director of traffic or public safety, as the case might bel, 
in an action of tort growing out of the use of the public 
highways, in the state court effecting the service. Obvious¬ 
ly, the endeavor of the legislature to remove the discrimina¬ 
tion making a resident liable to service of process, anid 
leaving a non-resident immune by his escape to another 
jurisdiction. The theory and equity of the legislation iS, 
however, the same that prompted Congress to pass tie 
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amended act of 1907, to wit: that when a non-resident en¬ 
joys the privileges of a state he must submit to its forum. 


As this Court said in the Toledo Computing Scale Co. 
case, supra, reading from page 240, first paragraph: 

“The purpose of the second paragraph of sec. 1537 
of the Code (31 Slat, at L. 1419, chap. 854), to which 
reference has been made, was obviously tor the pro¬ 
tection of residents of this Distilct, and to enable the 
courts of this jurisdiction to pass upon questions ‘grow¬ 
ing out of contracts entered into or to be performed, 
in whole or in part,’ here; in other words. Congress 
intended that if a t'oreigii corporation should transact 
business here, it should be subject, as to that business, 
to the jurisdiction of the local courts, and not require 
the other parties to its contracts to go to Ohio or New 
.Jersey for redress. The intent of (’oiigress being plain, 
wo should not permit that intmil to l)e frustrated by 
indirectness. \Ve therefore should regard the sub¬ 
stance, and not bo too much controlled by the form, of 
the things done. It is reasonable and fair that if a 
foreign corporation is permitted to transact business 
with the residents of this District, it shall be subject to 
the jurisdiction of the courts of the District in the 
determination of controversies growing out of that 
business, whenever, in the language of tlie statute, it 
has ‘any officer or agent or employee’ here.” 

The statements that “all shipments made pursuant to 
the acceptance of such orders are made in interstate com¬ 
merce” (Appellants’ App. 8 and 12), are hints that to 
validate this service of process would be an interference 
with interstate commerce. Even if these statements were 
urged or olTered as contentions, they are without merit. 
The Supreme Court of the United States in the case of the 
International Harvester Co. vs. Kentucky, 34 U. S. Ct. 
Kep. 944, reading from page 947, first paragraph, said: 

“True, it has been held time and again that a state 
cannot burden interstate commerce or pass laws which 
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amount to the regulation of such commerce; but this 
is a long way from holding that the ordinary process 
of the courts may not reach corporations carrying 
on business within the state which is wholly of an 
interstate commerce character. Such corporations are 
within the state, receiving the protection of its laws, 
and may, and often do, have large properties located 
within the state.’’ 


Conclusion. 

The language of this Court in the Toledo Computing 
Scale Co. vs. Miller, Hoffman vs. Washington-Virginia 
Railway Co., and the Carroll Electric Co. vs. Freed Eise- 
mann, Co. cases, supra, is a complete binder in the instant 
case. This language has definitely “cemented” the in¬ 
tent, purpose and object of Congress in passing the amend¬ 
ed act of February 1, 1907. That foreign corporations 
transacting even intermittent business in the District of 
Columbia, through an agent or employee, are amenable 
to the Courts thereof. 

Respectfully submitted, 

VINCENT L. TOOMEY, 
Attorney for Appellants, 

Leo Frene and Cora L. Frene. 
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1 UNITED STATES COURT OF APPEALS 

For the Distkict of Coltjmbia. 

No. 8009. 

APPENDIX. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
Fob the District of Columbia. 

(Filed Dec. 29, 1939.) 

Leo Fbene and Cora L. Frene, 5609 First 
Street, N. E., Washington, D. C., 

Plaintiffs, 
vs. 

Louisville Cement Company, a corpora¬ 
tion, Speed Building, 333 Guthrie 
Street, Louisville, Kentucky, 

Defendant. 

Complaint and Damages for False Representations. 

1. The plaintiffs, Leo Frene and Cora L. Frene, are 
citizens of the United States and residents of the District 
of Columbia. 

2. The defendant, Louisville Cement Company, a cor¬ 
poration, has its main place of business in the City of 
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Louisville, State of Kentucky, and the place of its creation 
as a corporation is unknown to the plaintiffs. 

3. That the defendant is engaged in the manufacture 
and preparation of a certain cement product known and 
published as “Brixment”, to be used as a mason’s cement. 

4. Tliat the plaintiffs during the months of January, 
February and March, 1937, were and did engage in the con¬ 
struction and erection of a residence as their home at No. 
5609 First Street, N. E., Washington, D. C., which real 
estate and property they continue to own and possess. That 
during the said months of January, February and March, 
1937, they did purchase at divers times from the Hudson 
Building Supply Company, a corporation, located in the 
City of Washington, District of Columbia, a distributor 
and wholesaler of defendant’s products, many bags and 
containers in orginal packages of “Brixment”, the 

defendant’s product bearing the name of “Brix- 
2 ment” as well as the defendant’s name, the Louis¬ 
ville Cement Company, Inc., Louisville, Ken¬ 
tucky. 

5. That plaintiffs had purchased said ‘‘Brixment” after 
they had read and seen the literature published by the 
defendant in which it represented and pretended that 
said “Brixment” was permanently waterproofed during 
manufacture, with the most effective waterproofing agent 
known, and that leakage through “Brixment” mortar itself 
is impossible. 

6. That relying upon the aforesaid representations and 
pretensions the said plaintiffs did use said “Brixment” 
ill the masonry construction of their home located at No. 
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5609 First Street, N. E. That upon completion and occuf 
pancy of their said home in the month of April, 1937, they 
discovered that rain water penetrated and came through 
said “Brixment” contained in brick walls above and belo'v^ 


the ground. That as a result of said rain water penetrating 
and coming through said brick walls their said home became 
damp, musty and insanitary offering active dangers to 
the health of plaintiffs and their small children, as well as 
severally damaging the structural and commercial valu- 
of said home No. 5609 First Street, N. E., by impairinj 
the safety and appearance of walls, plastering, floors an 
woodwork. 
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7. That when said defendant did publish and print said 
representations and pretensions that said “Brixment^’ 
was permanently waterproofed during manufacture, with 
the most effective waterproofing agent known, and that 
leakage through “Brixment” mortar itself is impossible, 
it knew or should have known said representations and 
pretensions to be false and fraudulent and calculated to 
mislead the plaintiffs and the purchasing public; and 
that said representations and pretensions were made so as 
to induce the plaintiffs and the general public to purchase 
their product. 


8. That plaintiffs employed every skill in the mixture 
of said “Brixment” as prescribed by said literature pub¬ 
lished by defendant. 


9. That plaintiffs have suffered severe loss to their 
home and real estate by reason of said false and 
3 fraudulent representations and pretensions by de¬ 
fendant, and they, therefore, claim the sum of Seven¬ 
ty-five Hundred ($7,500.00) Dollars for the actual damage 
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and loss to their home and real estate, and the further sum 
of Seventy-five Hundred ($7,500.00) Dollars as punitive 
damages for the false and fraudulent representations and 
pretensions made by defendant, and they claim a total of 
Fifteen Thousand Dollars ($15,000.00) and costs. 

VINCENT L. TOOMEY, 
Attorney for Plaintiffs, 

1015 Fifteenth Street, N. W., 
Washington, D. C. 


Affidavit of Vincent L. Toomey. 

(Filed Sept. 26, 1,940.) 


4 IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE District of Columbia. 


Leo Fbene and Cora Frene, 

Plaintiffs, 

vs. 

Louisville Cement Company, 

Defendant. 


Civil Action 
No. 5272. 


City of Washington, ^ _ 

District of Columbia. 

Personally appeared VINCENT L. TOOMEY who be¬ 
ing first duly sworn does depose and say that he is counsel 
for the plaintiffs, Leo Frene and Cora Frene, in the above 
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entitled cause in which the Louisville Cement Company i^ 
named as defendant; afiSant avers that it is necessary to oh[ 
tain personal service against the defendant, and that in or¬ 
der to obtain the same it is necessary to serve one of thei 
agents or representatives of said defendant, and that sai4 
agents or representatives have no fixed place of abode withj- 
in the District; that said plaintiffs have maintained a most 
vigilant lookout for said agents or representatives, and ar^ 
prepared to issue an alias summons as soon as an agent o^ 
representative can be definitely located; that said defend^ 
ant is doing a large business in the District of Columbia an<t 
knows of the pendency of this claim; that to deny plaintiffs 
the opportunity of pursuing their action would defeat a 
most meritorious claim. 

VINCENT L. TOOMEY. 

Subscribed and sworn to before me this 26th day of Sep¬ 
tember, A. D. 1940. 


CHARLES E. STEWART, 
Clerk. 

By C. B. COFLIN, 

Assistant Clerk. 
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Order. 

(Filed Sept. 26, 1940.) 


5 IN THE 

DISTRICT COURT OF THF UNITED STATES 
FOB THE District of Columbia. 


Leo Frene and Cora Frene, 

Plaintiffs, 

vs. 

LouisviiiLE Cement Company, 

Defendant. 


Civil Action 
No. 5272. 


Upon motion of counsel for the plaintiffs, Leo Frene and 
Cora Frene, requesting that the above entitled cause of 
action be revived, and upon due cause sho'wn, it is, by the 
Court, this 26th day of September, A. D. 1940, 

ORDERED, That said cause be and the same is hereby 
revived. 

By the Court, 

ALFRED A. WHEAT, 

• • Jiistice. 






7 


Special Appearance and Motion to Quash 
Service of Summons. 

(Filed Oct. 30, 1940.) 

6 IN THE 

DISTRICT COURT OF THE UNITED STATES 

FOE THE DiSTEICT OF COLUMBIA.. 

Leo Feene and Coea L. Feene, 5609 First 
Street, N. E., Washington, D. C. 

Plaintiffs, 
vs. 

Louisville Cement Comtany, a corpora¬ 
tion, Speed Building, 333 Guthrie Street, 

Louisville, Kentucky, 

Defendant. 

Now comes the Louisville Cement Company, a corpora¬ 
tion, by its attorneys, Hamilton and Hamilton, and appear¬ 
ing specially in this case for the purpose of this motion and 
for no other purpose whatever, and moves the Court to 
quash the service of summons on C. E. Lovewell in the 
above entitled cause and to vacate the return of the Marshall 
thereon for the following reasons: 

1. The Louisville Cement Company is a corporation in¬ 
corporated under the laws of the State of Kentucky, with 
its principal oflSce and place of business in Louisville, Ken ¬ 
tucky, where it is engaged in the business of selling cemeni 
and cement products, including Brixment; that it was not ai 
the time of the attempted service of process on C. E. Lovel 
well nor at any time prior thereto doing or transacting busi- 
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ness in the District of Columbia, nor had it any place of 
business therein. 

7 2. That the Louisville Cement Company did not 

at the time of the attempted service of process on C. 
E. Lovewell in this action or at any time prior thereto have 
any agent or officer resident in the District of Columbia, 
nor did it have or maintain any office therein. 

3. That C. E. Lovewell upon whom service of this ac¬ 
tion was attempted was at that time and prior thereto and 
still is a resident of Chevy Chase, Maryland; that he was 
and is employed by the Louisville Cement Company solely 
for the purpose of soliciting orders and on occasion did and 
does solicit orders for the Louisville Cement Company in 
the District of Columbia; that in the course of such solicita¬ 
tion C. E. Lovewell did and does take orders for the prod¬ 
ucts of the Louisville Cement Company, which orders are 
in turn transmitted by him to the home office of the Louis¬ 
ville Cement Company in Louisville, Kentucky, for its ac¬ 
ceptance or rejection as the company may see fit; that all 
shipments made pursuant to the acceptance of such orders 
are made in interstate commerce ; that C. E. Lovewell did 
not at the time of the attempted service of process upon 
him or prior thereto make any sales within the District of 
Columbia or deliver any goods therein, and the salary of 
C. E. Lovewell was at all times sent to him at his home ad¬ 
dress in Maryland and directly from the home office in 
Louisville, Kentucky. 

4. That the Louisville Cement Company was not at the 
time aforesaid and is not now doing business in the Dis¬ 
trict of Columbia within the intent of the laws of the Dis¬ 
trict of Columbia with respect to the service of process on 
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foreign corporations therein, and that such attempted 
8 service was insufficient to bring this defendant befoi’e 
this Court or to give this Court jurisdiction over ti e 
defendant for the purpose of this suit. 

HAMILTON AND HAMILTON, 
By /s/ Geoege E. Hamilton, Js,, 
Attorneys appearing specially 
for the purpose of this Motion 
and for no other purpose, j 
740 Fifteenth Street, N. W., ‘ 

Washington, D. C. 


Affidavit. 

(Filed Oct. 30, 1940.) 

9 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 


Leo Frbne and Cora L. Fkene, 5609 First 
Street, N. E., Washington, D. C., 

Plaintiffs, 

vs. 

Louisville Cement Company, a corpora¬ 
tion, Speed Building, 333 Guthrie 
Street, Louisville, Kentucky, 

Defendant. 


No. 5272 


State of Maryland, ) 

County of Montgomery. 

Personally appeared before me, Helen J. Eichhorn, 
Notary Public in and for said County, C. E. Lovbwell, who 



being first duly sworn deposes and says that he is a resi¬ 
dent of Chevy Chase, Maryland, and that he is the person 
upon whom the service in the above entitled case was at¬ 
tempted to be made; that he is and for the past four and a 
half years has been employed by the Louisville Cement 
' Company, as agent, for the sole purpose of soliciting orders 
of cement products handled by said Company; that his ter¬ 
ritory comprises all of Maryland with the exception of the 
two western counties, the District of Columbia, and the 
eastern part of the State of Virginia; that all orders so¬ 
licited by this affiant are transmitted by him to the main 
office of the said Company in Louisville, Kentucky for the 
acceptance or rejection of such orders by the Company as 
the Company may see fit; that all orders accepted by the 
Company are shipped direct from the Company in 
10 Louisville, Kentucky to the purchaser, and that bills 
therefor are mailed direct by the Louisville Cement 
Company to the purchaser; that payment of such bills are 
made by the purchaser direct to the Company at Louis¬ 
ville, Kentucky, and that this affiant has no authority to 
accept payment of said bills and has nothing to do with the 
order after it has been transmitted by him to the home 
office in Louisville, Kentucky; that he makes no sales within 
the District of Columbia and does not deliver any goods 
therein; that said Company has no bank account in the 
District of Columbia and no office or place of business in 
the District of Columbia; that he is paid a salary, which 
salary is forwarded to him at his address in Maryland 
direct from the home office of the Company in Kentucky; 
that with the exception of the solicitation of orders for the 
products of the Company he has no authority to represent 
said Louisville Cement Company in any wise whatsoever. 


C. E. LOVEWELL. 
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Subscribed and sworn to before me this 28th day of Octo¬ 
ber, A. D., 1940. 

HELEN J. EICHHORN, 
Notary Public, 


Affidavit. 

(Piled Oct. 30, 1940.) 

11 IS THE 

DISTRICT COURT OP THE UNITED STATES 


Poe the Disteict op Columbia. 


Leo Pbene and Coea L. Peene, 5609 Pirst 
Street, N. E., Washington, D. C., 

Plaintiffs, 

vs. 

Louisvillb Cement Company, a corpora¬ 
tion, Speed Building, 333 Guthrie Street, 
Louisville, Kentucky, 

Defendcmt, 


No. 5272 


State of Kentucky, 

County of . 

Personally appeared before me, Howard 0. Hunn, a No¬ 
tary Public in and for said County, Eugene D. Hill, who 
being first duly sworn says that he is a resident of Louis¬ 
ville, Ky., and is the President of the Louisville Cement 
Company, a corporation, hereinafter referred to as th€| 
corporation. 
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Affiant states that he is a duly elected officer of said 
Corporation and is acting as such and has knowledge of 
the affairs, operations and activities of the Corporation 
and is authorized by the Corporation to make this affidavit 
in its behalf. 

Affiant states that the Corporation is incorporated un¬ 
der the laws of the State of Kentucky and has its principal 
office and place of business in the City of Louisville, Ken¬ 
tucky, w’here it is engaged in the business of selling cement 
and cement products, including Brixnient; that it is 
12 not engaged in the transaction of business in the 
District of Columbia; that it maintains no office, 
bureau or place of business whatsoever therein; and that 
it has no representative, officer, agent or employee conduct- * 
ing its business therein; that one C. E. Lovewell, who re¬ 
sides at Chevy Chase, Maryland, has been designated as 
its agent solely for the purpose of soliciting orders for the 
Company; that in the course of his work he sometimes so¬ 
licits orders in the District of Columbia for products of the 
Louisville Cement Company, w'hich orders he transmits 
to the home office of the Company at Louisville for the ac¬ 
ceptance or rejection of the Corporation as its officers may 
determine; that all shipments made pursuant to the ac¬ 
ceptance of such orders are made in interstate commerce; 
that the said C. E. Lovewell has never made sales of the 
products of the Corporation within the District of Colum¬ 
bia nor delivered any goods therein; that the salary of 
the said C. E. Lovewell has at all times been sent to him 
at his residence in Maryland from the main office of the 
Corporation in Louisville, Kentucky. 

EUGENE D. HILL. 





Subscribed and sworn to before me this 28th day of Octo¬ 
ber, A. D., 1940. 


Answer in Opposition to Motion to Quash Service. 
(Filed Nov. 14, 1940.) 

13 IN THE 

DISTEICT CX)URT OF THE UNITED STATES 
Fob the District of Columbia. 


The plaintiff, by his attorney, for answer to the moti(jn 
to quash service of process avers that the same should pe 
overruled and denied, and for reasons therefor says: 

1. That the said Louisville Cement Company, a cor¬ 
poration, through its agent C. E. Lovewell entered 
into a contract in the District of Columbia with 
the plaintiff, Leo Frene. ! 





HOWARD 0. HUNN, 
Notary Public, 
Jefferson County, Ky. 
My Commission expires Dec. 22, 1941. 


2. That the said L#ouisville Cement Company, a cor¬ 
poration, through its agent C. E. Lovewell, entered 
into a contract with the plaintiff, Leo Frene, said 
contract to be performed in whole or in part in the 
District of Columbia. 

3. That the wrong growing out of said contract took 
place in the District of Columbia. 

4. That C. E. Lovewell is the “person conducting its 
business” in the District of Columbia. 

VINCENT L. TOOMEY, 
Attorney for Plaintiff, 

1015 15th St., N. W. 

I certify that a copy of the above Answer in Opposition 
to the Motion to Quash, the Affidavit of Leo Frene and 
the Points and Authorities were mailed to Counsel for 
Defendant this 13th day of November, 1940. 

VINCENT L. TOOMEY, 
Attorney for Plaintiff. 
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Affidavit of Leo Frene in Support of Answer to 
Motion to Quash. 

(Piled Nov. 14, 1940.) 


14 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia, ! 


Frene, et al. 


Plamtiffs, 


vs. 


LomsviLLE Cement Company, a cor¬ 
poration, 

Defendant. 


No. 5272 


City of Washington, 
District of Columbia. 


-S8.: 


Personally appeared Leo Frene, who being first du^y 
sworn does depose and say that he is one of the plaintiffs 
in the above entitled case, in which the Louisville Cemeht 
Company is named as defendant; affiiant avers that he is, 
and for a long period of time, has been acquainted with 
C. E. Lovewell, one of the affiants named in a supportiijg 
affidavit to the motion to quash the service of process; 
that the said C. E. Lovewell (full name Cecil E. Lovewell) 
a graduate engineer and was formerly in the emplcly 


IS 


of the United States Bureau of Standards in a highly tecjti- 
nical engineering position; that because of his technickl 
knowledge and engineering ability he was engaged by the 
defendant corporation to represent it in the District qf 
Columbia, and certain areas of the States of Maryland aijid 
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Virginia, as an engineer, a salesman and a general corpo¬ 
rate representative; that during the years 1936-1937 afi&ant, 
being a co-partner in the brick masonry firm of Sam Mer- 
ando Company, procured the contract for all the brick 
work on the new Government Printing Ofi&ce warehouse, 
located at North Capitol and G Streets, N. E., Washington, 
D- C.; that the said C. E. Lovewell knowing that the said 
Sam Merando Company was the sub-contractor for 
15 the brick work approached affiant and his partner, 
Sam Merando, many times to inform them as to the 
merits, and influence them in the use of Brixment, the de¬ 
fendant’s products, in the execution of their contract for 
the brick work on said Government Printing Office ware¬ 
house ; that the said Brixment is a product used as a brick 
cement in the laying of bricks; that said Sam Merando 
Company finally consented to use Brixment on said Gov¬ 
ernment Printing Office warehouse, and the said C. E. 
Lovewell contacted the Government agents to exhibit and 
demonstrate that Brixment possessed all the engineering 
demands contained in the Government specifications for the 
brick cement or mortar; that the said Brixment was sold 
to the Hudson Building Supply Company, a local distribu¬ 
tor, which in turn resold the same to Sam Merando & Com¬ 
pany ; that the said C. E. Lovewell would call at said Gov¬ 
ernment Printing Office warehouse almost every work day 
and w’ould spend some time at said warehouse in seeing 
that the said Brixment was properly mixed, was being prop¬ 
erly spread and was being used as intended by the manu¬ 
facturer, the defendant herein; that the said C. E. Love¬ 
well would point out the values of different brick textures 
and bondings when used with Brixment; that while said 
warehouse work was in the course of completion plaintiff 
happened to mention to the said C. E. Lovewell that he 
contemplated building a house for himself; that the said 
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I 

C. E. Lovewell then undertook to convince plaintiff thaLt 
Brixment was the product which he should employ in the 
construction of his own home; that on several occasions he 
invited plaintiff to take lunch with him, while plaintiff was 
completing said Government Printing Office warehouse joll, 
and said Lovewell during the course of said luncheons woulid 
always detail to plaintiff the wonderful value and utility 
of Brixment on residential work; finally affiant being in¬ 
fluenced by the representations of said Lovewell and the 
printed literature about Brixment as published by the de|- 
fendant corporation, instructed the said Lovewefl 
16 that he would use Brixment on his new house to be 
located at 5609 First Street, N. E., Washington, D. 
C., and affiant placed an order with said Lovewell for Brixl- 
ment on his own house under the same terms and condi¬ 
tions as employed in the warehouse job; that the sai<tl 
Lovewell carefully looked over the plans and specification^ 
of said work, visited the work regularly while in course o^‘ 
construction, and pointed out minor and major details t<[> 
the brick masons upon said work as well as to afiiant h im |- 
self; that affiant knows of many other jobs where said Lov^- 
well has not alone sold the Brixment, but has participated 
in and exhibited his engineering ability and fitness in order 
to promote and advance the general scheme of the work; 
that the said C. E. Lovewell attends various tests at thi 
Bureau of Standards in behalf of the Louisville Cemenr 
Company, the defendant, when his company’s product oi* 
kindred products are subjected to tests or experimentations; 
that the said C. E. Lovewell makes frequent calls upon dif ¬ 
ferent U. S. Government agencies in order to ascertain the 
publication of all and any new work, in order to make pos ¬ 
sible the use of Brixment in the parts of construction to 
which it would apply; that the said C. E. Lovewell attends; 
to any other business which the said Louisville Cemenj 
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Company might have in the City of Washington; that the 
said C. E. Lovewell employs a card with his name -upon 
same, the name of the defendant corporation, the name 
of Brixment and a conspicuous symbol thereof, his tele¬ 
phone number: Wisconsin 5672, which number is included 
in the general alphabetical list of the Washington, D. C., 
telephone directory of the Chesapeake & Potomac Tele¬ 
phone Company, and his residence 4911 Chevy Chase Boule¬ 
vard, Chevy Chase, Md.; that the said C. E. Lovewell gives 
his entire time to the interests of the said Louisville Ce¬ 
ment Company, defendant herein. 


LEO FEENE. 

Subscribed and sworn to before me this 13th day of 
November, 1940. 

JOSEPHINE H. GADDIS, 
Notary PubUc, D. C. 

Vincent L. Toomey, 

Attorney for Plaintiff, 

1015 15th St. N. W. 


Supplemental Affidavit of C. E. Lovewell in Support of 
Motion to Quash Service of Summons. 

(Filed Nov. 16, 1940.) 

7 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Colitmbia. 


Leo Feene and Cora L. Frenb, 5609 First 
Street, N. E., Washington, D. C., 

Plamtiffs, 

vs. 

Louisville Cement Company, a corpora¬ 
tion, Speed Building, 333 Outhrie Street, 
Louisville, Kentucky, 

Defendant. 


No. 5272 


State of Maryland, ) 

County of Montgomery. 

Personally appeared before me, S. W. Bogley, Jr., a 
Notary Public in and for said County, C. E. Lovewell, who 
being first duly sworn deposes and says that as an employee 
of the Louisville Cement Company, employed for the solk 
purpose of soliciting orders for products of said Company, 
he has never taken any orders for said Company in tl^e 
District of Columbia from any person or corporation otl|i- 
er than building supply dealers, and that all orders take^ 
are transmitted by him to the main office of the Compar^^ 
in Louisville, Kentucky for the purpose of acceptance c[r 
rejection by said Company; that affiant has never sold aby 
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Brixment to any individual or corporation in the District 
of Columbia, his sole function being that of soliciting or¬ 
ders for transmission to the said Company as above in¬ 
dicated, and that he does not attend to any business of 
the Louisville Cement Company except such as may be 
incidental to his soliciting orders of their products. 
18 Affiant has read the affidavit of Leo Frene filed 
herein, wherein it is stated that Leo Frene placed 
an order with said Lovewell for Brixment on his own house. 
Affiant states on information and belief that the facts and 
circumstances with reference to the Brixment used by Leo 
Frene are as follows: 

That the Brixment was ordered by one of the plaintiffs 
from the Hudson Supply and Equipment Company and that 
under and in accordance with said order 308 bags of Brix¬ 
ment were delivered between January and March 9th, 1937 
by the Hudson Supply and Equipment Company, which 
were billed by the said Hudson Supply and Equipment 
Company to Cora L. Frene, one of the plaintiffs herein, 
and affiant avers that said order was not placed with him by 
the plaintiffs. 


C. E. LOVEWELL. 

Subscribed and sworn to before me this 16th day of No¬ 
vember, A. D. 1940. 


S. W. BOOLEY, JR., 

(seal) Notary Public. 

Copy of above affidavit mailed to Mr. Vincent Toomey, 
1015 15th St. N. W., Washington, D. C., November 18, 1940. 
10:40 A. M. 


HENRY R. GOWER. 
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Hamilton and Hamilton, 
Attorneys for Defenda/nt, 
Union Trust Building, 
15th and H Sts., N. W., 
Washington, D. C. 


Supporting AflSdavit of Sam Merando. 


(Filed Nov. 26, 1940.) 


Leo Frenb and Coea. Fbbnb, 


vs. 


Louisvillb Cembnt Company, 


Plaintiffs, 


Defendant. 


Civil Action 
No. 5272 


19 


IN THE 


DISTRICT COURT OF THE UNITED STATES i 
For the District of Columbia. j 

City of Washington, ) ^ I 

District of Columbia. ! 


Personally appeared Sam Merando, who being first dul^ 
sworn, does depose and say that he is President of the 
Merando Company, a corporation which corporation had 
the contract for the brick masonry work on the Governmen|t 
Printing Office Warehouse, located at North Capitol and 
G Streets, Washington, D. C.; that as soon as his corpora¬ 
tion had been awarded the said warehouse work C. E. Lov^- 
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well, agent for the Lrouisville Cement Company, of Louis¬ 
ville, Ky., contacted affiant with reference to furnishing 
the cement for said work; that affiant informed said Love- 
w’ell that the cement order would be placed with the manu¬ 
facturer offering the lowest price; that the said Lovewell 
thereupon invited affiant and his wife to join him and Mrs. 
Lovew’ell in a theatre party at The National Theatre and 
thereafter to the Mayfair Restaurant located at 13th and F 
Streets, N. W. (basement) for supper; that affiant and his 
wife accepted said invitation and partook of the hospital¬ 
ity of the said Lovewell as stated above; that a short time 
thereafter affiant was notified by John A. Raff, representa¬ 
tive of the Hudson Building Supply Co., that Lovewell had 
secured a reduction in the price of cement over any other 
cement which he could supply, and thereupon the order for 
Brixment was given; that affiant held two or three extend¬ 
ed conversations with said Lovewell about the Gov- 
20 ernment Printing Office work prior to the order for 
cement being placed; that affiant on many other oc¬ 
casions was approached by the said Lovewell in an effort 
to have affiant use Brixment on other jobs, and on some 
occasions affiant awarded the cement orders to Brixment 
or the Louisville Cement Company solely through Love- 
well’s solicitations. 


SAM. MERANDO. 

Subscribed and sworn to before me this 25th day of No¬ 
vember, 1940. 


NANCY MXJBATORIA, 
Notary PubliCy D. C. 
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I certify that a copy of the annexed affidavit of Sam | 
Merando was mailed to counsel for defendant on November I 
25, 1940. ! 

^ I 


VINCENT L. TOOMEY, 
Attorney for Plaintiff, 
1015 15th St, N. W. 


November 25, 1940. 


Fmdingrs of Fact and Conclusions of Law. 

(Filed Jan, 7, 1941.) 

21 IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOE THE District of Columbia. 


Leo Frene and Cora L. Frene, 5609 First 
Street, N. E., Washington, D. C., 

Plaintiffs, 

vs. 

Louisville Cement Company, a corpora¬ 
tion, Speed Building, 333 Guthrie Street, 
Louisville, Kentucky, 

Defend<mt. 


t No. 5272. 


Pursuant to Rule 52 (a) of the Federal Rules of Civi|l 
Procedure the Court makes the following Findings of Fa(^t 
and Conclusions of Law: I 
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1. The defendant, the Louisville Cement Company, is a 
corporation incorporated under the laws of the State of 
Kentucky', having its principal place of business at Louis¬ 
ville, Kentucky. It has no office or place of business in the 
District of Columbia. 

2. C. E. Lovewell, the person upon whom process was 
served in this case, is a resident of Chevy Chase, Maryland, 
and is employed by the Louisville Cement Company on a 
salary as its representative in Maryland, Virginia and the 
District of Columbia, for the purpose of soliciting orders 
for its products; his sole employment is with the defendant 
and he spends about two-thirds of his time in Washing¬ 
ton. 

3. C. E. Lovewell solicited orders in the District of Col¬ 
umbia only from building supply dealers. ^Vhen such or¬ 
ders were obtained by him they were transmitted by him to 
the Company in Louisville, Kentucky and there accepted or 
rejected by the Company. The orders that were accepted 
were shipped in interstate commerce by the Company from 
Louisville to the building supply dealers. After transmit¬ 
ting the order to the Company in Louisville, LovewelDs au¬ 
thority from the Company over such orders and his duties 

to the Company in respect to such orders ceased. On 
22 occasions Lovewell visited jobs in the course of con¬ 
struction where products of the defendant Company 
were being used. On these occasions, he would note the 
manner in which the products were being installed or used 
and if any difficulties were being experienced, he would 
make suggestions as to how to overcome them; he would 
also go over any complaints with regard to the materials. 
When a complaint was made Lovewell had no authority to 
adjust it; he would simply report the complaint to the de- 
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fendant. This work of Lovewell in visiting the jobs, mak-l 
ing suggestions and forwarding complaints was not reqnir-l 
ed in any instance by the contract of sale or the Lovewell 
contract of employment, but was done voluntarily by hirnj 
in accordance with an understanding he had with the de¬ 
fendant Company, to bring about good will and create a fav¬ 
orable attitude, and thus promote his work of soliciting 
business. 


4. The material known as Brixment which was used by[ 
plaintiffs in the construction of their home was obtained bjf 
one of the plaintiffs from the Hudson Supply and Equip¬ 
ment Company of Washington, D. C., and was billed by th(! 
Hudson Supply and Equipment Company of Washington, 
D. C., to Cora L. Frene, one of the plaintiffs, and the ordej: 
was not placed with Lovewell by the plaintiffs. However], 
Lovewell had worked on plaintiff to get him to use Brix¬ 
ment in the construction of his house; and previously had 
invited plaintiffs’ business partner and wife to a theatr^ 
and dinner in an effort to promote the use of Brixment iji 
the Government Printing Office warehouse job. While thp 
said Government Printing Office job was being prosecuteji 
Lovewell had invited plaintiff to luncheons where the us^ 
of Brixment was discussed. I 


From time to time, at the instruction of the defendaiit 
Company, Lovewell would attend the Bureau of Standards 
to observe the making of tests of materials of the Cornpan;!^. 
He also would go to other Government Departments iio 
deliver samples of Brixment for possible use at various 
points in the United States; would obtain information ^s 
to invitations for bids. 
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23 CONCLUSIONS OF LAW. 

The Court concludes as a matter of law that the defend¬ 
ant was not engaged in doing or transacting business in the 
District of Columbia; that the process served upon C. E. 
Lovewell was not effectual to bring the defendant before the 
Court under Section 1537 of the Code of Laws of the Dis¬ 
trict of Columbia (Title 24, Section 373). 

January 7,1941. 

BOLITHA J. LAWS, 

Justice. 


Judgment. 

(Filed Jan. 7, 1941.) 

24 IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOE THE District of Columbia. 


Leo Fbene and Cora L. Feene, 5609 First 
Street, N. E., Washington, D. C., 

Plaintiffs, 

vs. 

Louisville Cement Company, a corpora¬ 
tion, Speed Building, 333 Guthrie 
Street, Louisville, Kentucky, 

Defendant. 


Upon consideration of the motion of the defendant filed 
herein to quash the service of summons, the answer of the 




27 


plaintiffs in opposition to sucli motion, the various affidavits i 
filed herein, and the testimony of the said C. E. Lovewell, j 
and upon argument of counsel, it is, this 7th day of Jan¬ 
uary, 1941, 

CONSIDERED, ORDERED and ADJUDGED that the 
service of process made upon the said C. E. Lovewell in this 
case be and the same is hereby quashed. 

BOLITHA J. LAWS, 

Justice. 


25 CONTENTS 

Thursday, December 5,1940. 

Name of Witness Direct Cross Re-direct Re-cross 

C. E. Lovewell. 29 31 39 40 

Opinion of the Court. 40 
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Testimony of C. E. LovewelL 

26 IN THE 

DISTRICT COURT OF THE UNITED STATES 
POE THB District of Columbia. 


(Filed Aug. 6, 1941.) 


Leo Fbene and Cora L. Feene, 


Plaintiffs, 


V. 


Louisville Cement Company, a corpora¬ 
tion, 

Defendant. 


Civil Action 
No. 5272. 


Washington, D. C., 

Thursday, December 5,1940. 

The above-entitled cause came on for hearing before As¬ 
sociate Justice Bolitha J. Laws in Motions Court at 11:15 
o ^clock a. m. 

Appearances: 

In behalf of plaintiffs: Vincent L. Toomey. 

In behalf of defendant: George E. Hamilton, Jr., Henry 
R. Gower. 


PROCEEDINGS. 

The Court: You may proceed, gentlemen. 

Mr. Hamilton: Mr. Lovewell, please take the stand. 
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27 Thereupon C. E. LOVEWELL, was called as a wit¬ 
ness in behalf of the defendants and, being first duly 

sworn, was examined and testified as follows: 

Direct Examination by Mr. Hamilton: 

Q. Please state your name. A. C. E. Lovewell. | 

The Court: Mr. Hamilton, as I understand it, j 
there is no contest in the pleadings as to where he 
works or as to the nature of his business of solicit¬ 
ing, except in so far as what he does in connection ' 
with these products after they have been delivered 
is concerned. 

Isn’t that right, Mr. Toomey ? 

Mr. Toomey: Yes, your Honor. | 

The Court: Very well. ! 

I 

By Mr. Hamilton: I 

Q. You are employed by the Louisville Cement Com¬ 
pany? A. Yes. 

The Court: I am not going to hold you down. If 
you want to prove it, I shall let you do so, but my 
understanding is that there is no contest about that. | 
Mr. Hamilton: I just want to identify it. 

The Court: All right. 

By Mr. Hamilton: 

Q, What is your capacity? A. Well, T represent the 
Louisville Cement Company in the matter of maintainingj 
good will with our dealer representatives, with users 

28 of our product, and promoting the sale of Brixment, 
our masonry cement. 

Q. In that connection, after a sale has been effected, 
what do you do, if anything, in connection with that sale? 
A. Well, when our products are used on a job, I generally 
try to call on the job to find out— 
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By the Court: 

Q. (Interposing) I do not think what you do is im¬ 
portant. It is w’hat you are authorized and directed to do 
by your corporation and what they expect you to do. A. 
Well, to put it simply, just to maintain the good relations 
between ourselves, as a producer of a product, and the user 
of the product and to hope that the material is satisfactory, 
and in learning as much as I can. 

Q. After the delivery of Brixment to a person who uses 
it on a contract, isn’t it one of your duties in behalf of the 
Louisville Cement Company to visit that place, inspect it, 
and assist in the fabrication and building! A. No, not at 
all. No, sir. 

Q. You do not do that? A. No. 

Q. In accordance with any understanding? A. No. 

Q. Well, now, do you do that of your own accord? A. 
Yes. You see, we sell quite a quantity of this material. 
That is, it is sold through local dealers on many jobs which 
I do not even know of, because I do not make the direct 
sale, and consequently, if this were a nice construction day, 
for instance, there would be literally hundreds of 
29 jobs going on in the District of Columbia using our 
material. 

Q. Suppose you had a hundred jobs going on and you 
did not visit any of them. Would you breach your employ¬ 
ment with the company? A. No, I don’t think I would. 

Q. You would not break any relationship or any employ¬ 
ment whatever that you had with the company? A. No. 

Q. If you utterly ignored everything after it was deliv¬ 
ered; is that right? In other words, you have no instruc¬ 
tions from them, and that is not part of your employment? 
A. No. The idea is to use my best judgment in promot¬ 
ing satisfactory use of this material. When I visit a job, it 
is merely of my own discretion. It might be a contractor. 
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Q. "WTien your employers talked to you about it, did tb^y 
tell you to go on the job after delivery? A. Oh, yes, thby 
told me to do that—told me to go on the job and see how 
they are progressing, how they like the material, how they 
are satisfied with it, and so forth. 

Q. If they did not like it and there was some difficulty, 
would you take it up with them in regard to adjusting it 6r 
sending different types of products? A. Only in a report¬ 
ing capacity. In other words, if the contractor said some¬ 
thing that was not satisfactory, I would make a note of jit 
and report it to our office. 

The Court: Go ahead, Mr. Hamilton. 

' 1 

By Mr. Hamilton: j 

Q. Have you any authority to make adjustmenljs 
30 if anything is not satisfactory? A. No, sir. j 
Q. Then, as I understand it, under your emplojj- 
ment you have no duty in connection with the operation 
after the order has been placed through the supply deal¬ 
er? A. No duty, no, sir—not unless I am told to go aiK^ 
see the man or call on the job. 

Mr. Hamilton: That is all I have. 


CROSS EXAMINATION by Mr. Toomey: | 

Q. Mr. Lovewell, you are a graduate engineer, are yoii 
not, sir? A. Yes, sir. 

Q. Of a university? A. The University of Wisconsin,, 
Q. Prior to your engagement with the Brixment or 
Louisville Company, you were at the Bureau of Standards 
here in Washington, were you not, sir? A. Yes, sir. | 
Q. In an engineering capacity? A. Yes, sir. 

Q. Is it not true that you were hired both in an engineer¬ 
ing capacity and in a salesman’s capacity by the Louisville 
Cement Company? A. Well, it would be hard to answer 
that question. I imagine that some consideration was given 


to my experience when they employed me, because cements 
are used on construction work, and it is presumed that the 
man who is familiar with engineering principles would be 
better able to sell such a product—solicit business 

31 for such a product. 

Q. Mr. Lovewell, do you recall when you were serv¬ 
ing Brixment to the Government Printing Office Ware¬ 
house for the Merando Company? A. Yes. 

Q. You recall that you procured a reduction in price 
there, do you not? A. No, sir, I do not recall that. 

Q. Do you recall going to the theater with Mr. Merando 
and his wife? A. Yes, sir. 

Q. And with your wife, to the National Theater, and 
afterward to the Mayfair Restaurant? A. Yes, sir. 

Q. They went as your guests? A. Yes, sir. 

Q. You told them you would like to get that order? A. 
Yes, sir. 

Q. He said, “Price is the essence. If you can beat the 
North American Cement Company, it is yours.’’ Do you re¬ 
member that, sir? A. Well, I am vague on that; I don’t 
know. 

Q. Do you remember a contest over price and that you 
won? A. No, sir. 

Q. You don’t remember any contest over price? A. No, 
because the material is sold, and was sold on that job, by 
the Hudson Supply & Equipment Company. 

Q. It was not sold by you? A. No, sir. 

32 Q. What was your object in taking Mr. Merando 
to the theatre ? A. To influence him to use Brixment. 

Q. To influence him. A. Yes, sir. 

Q. He did not say any thing about price to you ? A. He 
may have. I don’t deny that he did; I don’t remember, to 
tell the truth. 




33 


Q. Your mind is absent on your recollection? A. Yes, 
sir. 

Q. Now, you did procure that contract, and the stuff was 
delivered through the Hudson Supply & Equipment Com- j 
pany? A. I didn’t procure any contract, no, sir. 

Q. What was the gentleman’s name? A. Raff, one of 
the salesmen. 

Q. That night when you were at the theater, wasn’t it 
an assured fact that you were going to get the order for 
the cement? A. You ask me details; they are hard to re-i 


member. 

Q. That is a conclusion that ought to stand out in your 
mind. A. The material was delivered to the job at some 
time, so he made the decision to use Brixment. 

Q. Wasn’t it consummated that night at the theater? A. 
No, there wasn’t any order placed or any consummation. 

Q. Wasn’t the assurance given you that Brixment would 
be used? A. That may have been, yes. 

Q. Now, after the job was started, didn’t you go to 
33 that job frequently? A. Well, I may have gone half 
a dozen times, if you call that frequently. 

Q. I mean the Government Printing Office job. A. Yes. 


Q. While you were there, didn’t you see that the brick-1 
layers were using it properly, were spreading it properly] 
and were following the proper bondings, and so forth? a] 
As far as bonding goes, and stuff like that, you would hav^ 
to be familiar with plans and specifications, which I didn’^ 
attempt to do. | 

Q. I am asking what you did on that job. Didn’t yoiji 
look at the plans and specifications? A. No, sir. I 


Q. You did not? A. Well, I was familiar with the specij- 
fication in so far as it had to do with the qualities of th^ 
materials which are manufactured by my company. j 

Q. After that order was given to Mr. Raff or the Louis^ 
ville Company, whichever the case may be, didn’t you tak^ 
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specimens of that contract to the government agents, who 
had to 0. K. it for the Government Printing OflSce job? A. 
I delivered samples to them for testing purposes, yes. 

Q. That was to win the Government Printing Office job, 
to secure the use of that stuff on the job? A. To have 
approval by the Government. 

Q. While that work was in progress, didn’t you invite 
Mr. Frene several times to luncheon? A. Yes, sir. 

34 Q. In the course of those luncheons, he mentioned 
to you that he was going to build his own house? A. 

Yes, sir. 

Q. You suggested the use of Brixment? A. Yes, sir. 

Q. You finally worked upon him until he agreed to and 
did use Brixment; that is correct? A. Yes, I think that 
was correct. 

Q. When that house was under constuction, didn’t you 
call to see if the Brixment was being properly employed? 
A. Well, when you say “called”— 

Q. Didn’t you go to the job? A. Yes. 

Q. Several times? A. Yes. 

Q. That was a small job? A. Yes. 

Q. Just an eight-room house? A. Yes. 

Q. With what frequency did you go, would you say? 
A. Oh, I may have called at his house three or four times in 
the course of the construction. 

Q. I will ask you if about a year or two, or perhaps 
three years, ago the Brixment Company did not get an order 
for certain low-priced dwellings in the State of Iowa and if 
you were not called into the Bureau of Standards in an 
experimentation on the product there in that case. A. I 
don’t have the vaguest idea. 

Q. Samples of which were sent here to the Bureau 

35 of Standards? A. Of what? 

The Court: He did not hear what you said. Some 
time ago in Iowa? 
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By Mr. Toomey: j 

Q. For low-priced dwellings. A. T really don’t know. 

Q. You don’t recall anything like that? A. No. 

Q. How frequently do you go to the Bureau of Standards 
for your company ? A. Well, it would be hard to say. Per¬ 
haps twice in a year—that is, this past year—I may have 
been out. 

Q. MTiat was the purpose of going there, sir? A. Well, 
one thing is to see old friends up there, and another thing 
is— 

Q. I am talking about your company, not your personal 
reasons. A. To keep abreast of the latest information i 
which may be available on tests that are being conducted 
and research work along the lines of the products which 
we manufacture. 

Q. Something calling upon your engineering ability and 
not your sales ability? A. That is right. 

Bv the Court: 

Q. Does your company incident to its sale of products 
in the District of Columbia assume any supervision over 
the installation? A. No. 

36 Q. Or any control? A. No, sir. 

Q. So, when you go out on these jobs from time 
to time to see that they are properly mixed, properly spread, 
according to the plans and specifications, you are not under¬ 
taking something that they employ you to do? A. No. 

Q. That is something you do of your own volition to 
make yourself popular as a solicitor? A. That is the idea. 

Q. Of course, it is to their interest to have good will 
built up, but there isn’t anything that they assume under 
that contract you are doing there; it is purely voluntary 
on the part of yourself and the part of your company? A. 
That is right, yes, sir. 

The Court; All right. 
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By Mr. Toomey: 

Q. Mr. Lovewell, don’t you go very frequently to the 
Procurement Division of the Treasury Department? A. 
Yes. 

Q. What is your object in going there? A. Why, some¬ 
times to deliver samples of our products. 

Q. Samples of your product? A. To the agency. 

Q. Those samples may be employed here, out West, or 
in any other part of the country? A. Oh, yes. 

Q. So, it is not for soliciting in the District of Columbia 
alone, or in Maryland or Virginia, that you go to 
37 the Procurement Division? A. That is merely to 
deliver— 

Q. It is for whatever government contract is going to 
be offered? A. When one of our salesmen has solicited a 
piece of business in the State of Iowa, as you just mentioned, 
for instance—^I don’t remember any particular case—a 
post office job in the State of Iowa— 

Q. Yes? A. (Continuing)—it is specified that samples 
must be submitted for approval. 

Q. Yes? A. Many times those samples go direct by 
mail; but occasionally, for instance, if it be a matter of 
necessity, of quick action, or something of that sort, I have 
upon occasion—very seldom—delivered a sample for a 
salesman in another territory. In other words— 

Q. (Interposing) The company tells them that, or else 
the salesman sometimes requests it? It may come from 
either direction? A. Yes. 

Q. Now, did you ever go to the Procurement Division 
with the idea of getting plans and specifications ahead, so 
as to be able to contact principal contractors on those jobs ? 
A. No, that isn’t really necessary, because I get a reporting 
service—that is. Dodge reports, we call them. That is prac¬ 
tically what a newspaper is like for general information. 
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Q. As a result of getting those Dodge reports, 

38 whom do you contact? A. Why, that is to inform 
me as to who will build what; and when I find out, 

for instance, that in the case of this job you spoke of the 
Charles H. Tompkins Company has the general contract 
to build the Government Printing Office Warehouse, I con¬ 
tact them to ask them who will do the brickwork, if they 
are going to let it on subcontract, or do it on their own, 
merely to find out who is going to buy the materials which 
we sell. 

Q. Suppose a post office were going to be built some¬ 
where in Ohio. The Dodge reports would carry that, would 
they? A. Not the ones I get, because I only get Dodge 
reports for the territory which I cover. 

Q. Which you cover? A. Yes. 

Q. Suppose there is going to be a post office built in 
the State of Ohio. What means do you have of contacting 
them? A. I don’t; it is not my job. 

Q. So, nothing could be had at the Procurement Division 
in that respect if you wanted to obtain it ? A. I could get 
information, but they already have it through this reporting 
service. | 

Q. Through the Dodge Company? A. Yes, sir. ' 

Q. Since you have been with the Louisville Company, 
what other duties have you attended to or what other di¬ 
rections or orders have you accepted and carried out besides 
the selling of goods in Washington here? A. It would be 
difficult for me to answer. 

Q. I mean along the line of other directions that 

39 you may get that way. A. Well, for instance, they 
might want to get copies of a government publication 

for which they could write directly to the Government 
Printing Office, but sometimes they have written me and 
asked me to go down there and secure them and send them 
to them; something like that. 
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Q. You contact any agency of the Government if they 
so direct you; is that right? A. Oh, yes, surely. 

Q. So, your duties are not alone a matter of selling the 
product? A. Xo; in fact I don’t know as I sell anything. 
I have often told a contractor that I would like to have him 
use Brixment, and he would say, ‘‘All right. You can send 
out so much.’’ I would say, “I can’t take your order; if 
vou want to buv it, vou will have to call a dealer.” 

Q. You say in your affidavit that you do take orders. 

Mr. Hamilton: Xo, lie does not. 

Mr. Toomey: Oh, yes, he does; that the orders 
are confined to distributors. 

Mr. Hamilton: Read the affidavit. 

The Court: He makes a distinction between tak¬ 
ing orders and making a sale. 

By the Court: 

Q. Is that what you mean? A. Yes. 

Bv Mr. Toomev: 

Q. You say “to take orders." That is what T asked you, 
and you said you often told contractors you did not take 
orders. A. Only from a dealer. 

40 Q. From a distributor? A. Yes. 

Q. It is to jjrotect your trade in your ])articular 
district that vou will not sell directlv but onlv through a 
dealer? A. Yes. That is a good ])olicy. 

(2- Hid you ever have occasion to go to the Government 
in resiionse to any complaint about Brixment in its use—to 
any particular agency of the Government? A. Well, 1 
imagine I have: I can't think of any ])articular instance. 

(\). Where did that complaint arise? A. Well, I think 
that u])on occasion there have been failui'es to pass govern¬ 
ment specification by the testing at the Bureau of Stan¬ 
dards, and 1 have gone to the Bureau of Standards to get 
the details, such as T could, and pass them on ; and, of course, 
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generally what might be done would be to submit a new 
.sample, or something like that, for a retest, and such things 
as that. 

Q. That complaint would arise on some occasions in 
localities othci’ than Washington, would it not? A. Well, 
the com 2 )laint would be by the Bureau of Standards, and it 
would go back through the channels to the contractor on 
the job, and he would probably get in touch with our repre¬ 
sentative and say, ‘‘Your material failed to pass. What 
am I going to do T’ Something like that. 

Q. Then, tlie details would be sent to the Bureau of 
Standards? A. They in turn would write to me and say, 
“Go out to tiie Bureau and check up on what happen- 
41 ed in that particular instance''; something like that. 
Mr. Tocmey: That is all. 

BR-DIKECT KXA.MIXATION by Mr. Hamilton: 

Q. Did yon say yon had been employed by the Bureau 

of Standards.^ A. Xot bv tlie Bureau of Standards but 

« 

])y the Brick Manufactui’ei-s Association of America, which 
employed me on a fellowship arrangement at the Bureau. 

(^). You woi'ked at tlie Bureau? A. At the Bureau. 

(^). Do you have any authoi-ity to (piote prices—lower 
])rices oi* increased jirices ? A. Xow? With this comiiany ? 

(^). M’ith this company, yes. A. Xo. 

Q. When you say that you took orders from a (hniler, 
what (lid you nu'an liy tliat ? AVhnt was done with the or¬ 
ders ? A. .More particularly it is a dealei- needing—tinding 
his stock— 

Q. (Interposing) I nu'an what would you do with those 
orders? A. Send them in to the Louisville (.’ement Com¬ 
pany. 

(^. So, you had no authority to accept oi'ders? A. Xo; 
1 would transmit them, 

.Mr. 1 lamilton : That is all. 
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IMvCROSS KXAMIXATIOX by Mr. Toonioy: 

4i2 Q. You have uo other eniployineiit outside your 
en^ayeinent with tlie Louisville (’oin])aiiyA. Xo, 

sir. 

Q. You are in Washini^ton how freciueiitly, Mr. Love- 
well? A. 'Well, I figure on getting out tonight on the boat 
to Xort'olk. I am in Washington {)rol)ably two-thirds or 
three-fourths of the time. It is the biggest market in my 
territory. 

Q. From two-thirds to tiiree-ipjarters of your entire time 
you are in Washington ? A. Yes. 

Mr. Toomey: I tliink that is all, Mr. Lovewell. 
Thank you, sir. 

(The witness left the stand.) 

The Court: Is that all the testimony? 

.Mr. Hamilton: Yes. 

Tlie Court: Do you wish to argue the law, Mr. 
Toomey? 

Mr. Toomey: Yes, T do. 

• # • • * 
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Opinion of the Court. 

The Court (Laws, ./.). It seems to me that tin* ([uostion 
in this ease resolves itself into one whether tin* defendant 
eojnpany prior to the attempted service of ])i-ocess in this 
case was doing business in the District of Columl)ia, and it 
seems to be admitted that the service of .Mr. Lovewell in 
the District of (’olumbia would lx? the test. 

What we want to ascertain by the testimony is whether 
he was doing business as an agent of the company or wheth- 
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or he was simply a solicitor of business. It seems to me 
lliat all the duties that he performed in Washington were 
tied in with the matter of soliciting business. If it were 
the fact, established l)y the evidence here, that the company 
re<iuii-ed services in the city after the delivery of the prod¬ 
uct and that .Mr. Lovewell i)erformed them, tlieii I think 
that that would be the doing of business. But if the services 
which he did j>erform were simply along the line of pro¬ 
moting good will and creating a favorable attitude, that 
would sei*m to i)e tied in particularly with the idea of get¬ 
ting business. 

There was no ol)ligation on the part of the company to 
those parties. He as a salesman and as a trained engineer i 
would do that work, and that would help him get additional 
orders. It would not in any sense be the business of the 
comjjany. There was no contract made foi' it and no obli¬ 
gation for it. 

] 

Of coui'se, it did come out in the testimony tliat he made 
contacts with agents of the Govei'imient in oi'der to get in¬ 
formation foi‘ the company in various matters with respect 
to various j)i-o,jects. 1 do not think that the getting 
4.'^ of information foi* an em])loyer is tin* doing of busi¬ 
ness in tlu- citv. Tile doing of business in the citv 
would be more than tin* getting of iid’ormation. 

In the i)ublishing case that was cited hci-e, the )-epresen- 
1ativ(‘ of the newsj)ap(*r was here, actively engaged in the 
work—in the well-defined woi'k—of making contracts with 
rejjorters foi- getting infoi-mation. The l)usiness of the 
newspaper in the District of (,’oluml)ia is to get informa¬ 
tion. That is its bu'^iness. In ordei' to make that compar- 
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able, it would have to be that he was here simply for either 
2 :etting advertisements or soliciting them. 

So, I find as a matter of fact in this case that there was 
no business done in the District of Columbia, and I think 

the motion to quash the service will have to be granted. 

• # • 
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Order Allowing Special Appeal. 

UNITED STATES COURT OF APPEALS 
FOR THE District of Colu.mbia. 


No. 3389 Original. 


April Term, 1941. 

Filed Jul. 31, 1941. 
Charles E. Stewart, Clerk. 


jeo Frexe and Cora L. Frene, 

PetitionerSy 

vs. 

Louisviule Cement Company, a Corpora¬ 
tion. 


No. 5272 
Civil Action. 


On consideration of the petition for allowance for a spe¬ 
cial appeal from the order of the District Court of the Unit¬ 
ed States for the District of Columbia entered January 7, 
1941, by Mr. Justice Bolitha J. Laws, 
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It is ordered by the Court that the petition be, and it is 
hereby, granted, and a special appeal allowed as prayed. 

Per MR. JUSTICE STEPHENS, 
(Seal) July 21,1941. 

A true copy. 

Test: Joseph W. Stewart, 

Clerk of the United States Court of Appeals for the 
District of Columbia. 


Assignment of Errors. 


50 IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE District of Columbia. 


Leo Frene and Cora L. Frene, 5609 First 
Street, N. E., Washington, D. C., 

Plaintitfs, 

vs. 

Louisville Cement Company, a corpora¬ 
tion, Speed Building, 333 Guthrie Build¬ 
ing, Louisville, Kentucky, 

Defendant. 


Civil Action 
No. 5272. 


1. That the Court erred in granting the motion to quash. 

2. That the Court erred in not holding that the service 
of process upon C. E. Lovewell was a good and sufiScient 


44 


service upon the defendant, Louisville Cement Company, a 
corporation. 


VINCENT L. TOOMEY, 
Attorney for Plaintiffs, 

Leo Frcne and Cora L, Frene, 
1015 15th Street, N. W. 


Order Extending Time to File Transcript of Record. 

51 IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOE THE District of Columbia. 

(Filed Aug. 6, 1941.) 


Leo Frene and 


The Louisville 
poration. 


Cora L. Frene, 

Plaintiffs, 

vs. 

Cement Company, a cor- 
Defendant. 


Civil Action 
No. 5272. 


Upon motion of counsel for plaintiffs requesting that the 
time to file the transcript of record in the above entitled 
cause (in the United States Court of Appeals for the Dis¬ 
trict of Columbia) be extended to August 26, 1941, it is, by 
the Court, this 7th day of August, A. D. 1941, 

ORDERED, That the time to file the transcript of rec¬ 
ord in the above entitled cause (in the United States Court 
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of Appeals for the District of Columbia) be and the same is | 
hereby extended to August 26, 1941. 

By the Court, 

JAS. W. MORRIS, 

Justice. 

Vincent L. Toomey, 

Attorney for Plaintiffs. 


We consent: 

George Hamilton, Jr., 
Attorney for Defendant, 


Designation of Record. 

52 Filed Aug 6 1941 Charles E. Stewart, Clerk 

IN THE 

DISTRICT COURT OF THE UNITED STATES 

FOR THE DiSTBICT OF COLUMBIA. 


Leo Feene and Cora L. Frene, 5609 First 
Street, N. E., Washington, D. C., 

Plaintiffs, 

vs. 

Louisville Cement Company, a corpora¬ 
tion, Speed Building, 333 Guthrie 
Street, Louisville, Kentucky, 

Defendant. 


Civil Action 
No. 5272. 


The Clerk of the above Court will please prepare a trans-| 
cript of record for the United States Court of Appeals ii| 
the above entitled cause, consisting of: j 
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1. Complaint and Damages for False Representations. 

2. Affidavit of Vincent L. Toomey to revive action. 

3. Order of September 26, 1940, reviving action. 

4. Special Appearance and Motion to Quash service of 
Summons. 

5. Affidavit of C. E. Lovewell. 

6. Affidavit of Eugene D. Hill. 

7. Answer in Opposition to Motion to Quash. 

8. Affidavit of Leo Frene. 

9. Supplemental Affi davit of C. E. Lovewell. 

10. Supporting Affidavit of Sam Merando. 

11. Findings of Fact and Conclusions of Law. 

12. Judgment. 

13. Testimony (entire) of C. E. Lovewell and Opinion 
of Court. 

14. Order of July 21, 1941, of United States Court of 
Appeals Allowing Special Appeal. 

53 15. Assignment of Errors. 

16. This Designation. 

VINCENT L. TOOMEY, 

Attorney for Plaintiffs, 

Leo Frene and Cora L. Frene, 

1015 15th Street, N. W. 

We consent and agree to the 
above designation: 

Hamilton & Hamilton, 

Geo. Hamilton, Jr. 
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Clerk’s Certificate. 


DISTRICT COURT OF THE UNITED STATES 
FOE THE District of Columbia. 

United States of America, 

District of Columbia. 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 53, both in¬ 
clusive, to be a true and correct transcript of the record, 
(as certified to by counsel) according to directions of coun¬ 
sel herein filed, copy of which is made part of this trans¬ 
cript, in cause No. 5272, Civil Action, wherein Leo Frene, 
et al., are plaintiffs and Louisville Cement Company, is de¬ 
fendant, as the same remains upon the files and of record in 
said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 13th day of August, 1941. 



(Seal) 


C. E. STEWART, 
Clerk. 
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IN THE 


United States Court of Appeals 

FOR THE District op Columbia 


No. 8009 


LEO FRENE and CORA L. FRENE, 
Plaintiffs, Appellants, 

V. 

THE 

LOUISVILLE CEMENT COMPANY, a corporation, 

Defendant, Appellee, 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLEE 

This is an appeal from the judgment of the Court 
below granting Defendant's motion to quash service. 
The motion was heard by the Court on affidavits and 
counter-affidavits and testimony of C. E. Lovewell, 
upon whom the service was made. Findings of Fact and 
Conclusions of Law were made by the Court. The Find¬ 
ings of Fact are binding on this Court unless they are 
shown to be clearly erroneous. 
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Consolidated Realty Company V. Dunlop, 72 App. 

D. C. 273. 

I 

No question is expressly raised in Appellants’ brief 
as to the correctness of these Findings of Fact, which 
in any event are amply supported by the affidavits and 
testimony. 

! 

Counter Statement 

I Appellee, The Louisville Cement Company, is incorpo¬ 
rated under the laws of Kentucky and has its principal 
place of business in Louisville, Kentucky. (Appellants’ 
App. 24, 12). It sells cement and cement products, in¬ 
cluding Brixment. (Appellants’ App. 12,16). It has no 
.office or place of business in the District of Columbia. 

I (Appellants’ App. 24, 10, 12). It maintains no repre¬ 
sentative, officer, agent or employee in the District of 
Columbia. (Appellants’ App. 12). It employs C. E. Love- 
well, a resident of Chevy Chase, Maryland, for the sole 
purpose of soliciting orders for its products from build¬ 
ing supply dealers in Maryland, Virginia and the Dis¬ 
trict of Columbia. (Appellants’ App. 24,10,12,19, 38). 
Such orders as are obtained by him from dealers are 
transmitted to the Company in Louisville, Kentucky, 
where they are accepted or rejected. (Appellants’ App. 
24,10). If accepted the material is shipped direct to the 
building supply dealer, and after the transmission of 
the order Lovewell has no authority or duties in respect 
to the same. (Appellants’ App. 24, 10). The material 
is shipped and billed direct to the dealer and payment 
made by dealer to the Company at Louisville. (Appel¬ 
lants’ App. 10). He occasionally visits jobs in the course 
of construction where appellee’s products are being 
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used, for the purpose of making suggestions if any 
difficulties have been experienced with its use. (Appel¬ 
lants’ App. 24). He has no authority to adjust com¬ 
plaints, and this work of visiting jobs, making sugges¬ 
tions and forwarding complaints was not required ty 
the contract of sale or by his contract of employment 
but was done for the purpose of creating good will i:o 
promote his work in soliciting orders. (Appellants’ App. 
25, 30, 35). The material used by the appellants was 
obtained by them from a dealer in building supplies arid 
was not ordered through Lovewell. (Appellants’ App. 
25, 20). He had asked appellants to use the material jn 
the construction of their house. (Appellants’ App. 25^. 
Lovewell also attended at the Bureau of Standards j:o 
observe tests being made of appellee’s materials, ai|d 
sometimes delivered samples for tests and obtained in¬ 
formation in reference to bids on Government projects. 
(Appellants’ App. 25). He made no sales or deliveries. 
(Appellants’ App. 10,12). 

On the facts the Trial Court held as a Conclusion of 
Law that appellee was not engaged in doing or trans¬ 
acting business in the District of Columbia and that the 
process served on Lovewell was not effectual to bring 
the defendant before the Court. (Appellants’ App. 26). 

Question 

Do the activities of appellee constitute transacting 
business in the District of Columbia? 


Summary of Argument 

Appellee’s sole representative or agent in the Distri(^t 
of Columbia was Lovewell and his activities were con- 
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fined to soliciting orders for appellee’s products from 
distributors and of doing of things incidental to that 
solicitation. Such activities do not amount to the trans¬ 
action of business under the Statute. 

Argument 

Lovewell had no authority to bind appellee to any 
contract. His sole function was that of soliciting or 
obtaining an order and transmitting that order to ap¬ 
pellee’s home office in Louisville, to be accepted or 
rejected there. He had nothing to do with the delivery 
of the material to the building supply dealer and nothing 
to do with any subsequent purchases by users or sales 
by the building supply dealer to users. He had nothing 
to do with the collection of accounts or even with the 
adjustment of complaints, except to forward complaints 
to appellee’s office in Louisville. His sole function was 
that of a solicitor. He endeavored to interest builders 
or possible users of the products, but the orders solicited 
were from the building supply houses not from builders 
or users of the products. These orders were transmitted 
to appellee in Kentucky and if accepted the material 
was shipped from Kentucky to the building supply 
dealer, who paid appellee and completed that transac¬ 
tion. The user of the product did not deal with appellee 
but with the local building supply dealer. There was no 
contract between the user and appellee. The contract 
was between the appellee and the building supply dealer, 
and an entirely separate contract between the building 
supply dealer and the ultimate purchaser. 

The law is well settled that the solicitation of orders 
in one jurisdiction, which orders are forwarded to the 
home office of a company in another jurisdiction, for 
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acceptance or rejection, and the shipping of the goods 
ordered into the jurisdiction in which the orders arise, 
do not constitute the doing or transacting of business 
by the foreign corporation in the jurisdiction in whi^h 
the order originated. 


Green v. Chicago^ Burlington & Quincy Ry., 205 
U. S. 530. 

Philadelphia & Reading Ry. Co. v. McKibbin, 243 
U. S. 264. j 

Peoples Tobacco Company v. American Tobacco 
Co., 246 U. S. 79. | 

Cancelmo V. Seaboard Airline Railway, 56 App. 

D. C. 225. I 

Whitaker v. MacFadden Publications, 70 App. B. 
C. 165. 

I 

No all embracing rule has been laid down by tl^e 
Courts as the facts vary in every case, but it has bedn 
said that the test of doing or transacting business ^s 
whether the agent not only solicits business but con¬ 
cludes the business transaction in the jurisdiction whei e 
service is attempted. 

Peebles v. Chrysler Corporation, 57 F. (2nd) 867. 

i 

The facts in the case before this Court closely re¬ 
semble the facts in the case of Peoples Tobacco Companiy 
V. American Tobacco Company, supra. These facts ai^n 
set out in the opinion at page 85: 

“It is true, as found by the District Court, that 
at the time of the service, and thereafter, the Amei*- 
ican Tobacco Company was selling goods in Louisi¬ 
ana to jobbers, and sending its drummers into that 
State to solicit orders of the retail trade, to b^ 
turned over to the jobbers, the charges being mad^ 


6 


by the jobbers to the retailers. It further appears 
that these agents were not domiciled in the State 
and did not have the right or authority to make 
sales on account of the defendant company, collect 
money or extend credit for it.” 

On these facts at page 87 the Court disposes of the 
case with the following language: 

‘‘As to the continued practice of advertising its 
wares in Louisiana, and sending its soliciting 
agents into that State, as above detailed, the agents 
having no authority beyond solicitation, we think 
' the previous decisions of this court have settled the 
law to be that such practices did not amount to that 
doing of business which subjects the corporation 
to the local jurisdiction for the purpose of service 
of process upon it. Green v. Chicago^ Burlington & 
Quincy Ry. Co., 205 U. S. 530; Philadelphia & Read¬ 
ing Ry. Co. v. McKibbin, 243 U. S. 264, 268.” 

' Appellants in their argument emphasize the large 
amount of appellee's materials being used on building 
jobs and appellee’s activities in the District. This is at 
strange variance with the fact that the Bill of Complaint 
was filed on December 29th, 1939, and appellants’ at¬ 
torney signed an aflldavit on September 26th, 1940, for 
the purpose of having the cause revived, in which affi¬ 
davit he stated that the plaintiffs had maintained a 
most vigilant outlook for the agents or representatives 
of appellee and were prepared to issue an alias summons 
as soon as an agent could be located. 

We agree with appellants’ contention that the 
two paragraphs of Section 1537 should be read as sep¬ 
arate paragraphs, but we do not agree that the last 
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paragraph should be read in two parts. The second 
paragraph was enacted not for the purpose of enabling 
a suit under any circumstances to be brought in the 
District Courts involving a contract to be performed 
in part in the District of Columbia, even assuming tha^ 
there is such a contract between the parties in this case^ 
which the facts show is not so. The purpose of the secon<^ 
paragraph is to provide for service in suits growing 
out of contracts entered into to be performed in whol^ 
or in part in the District of Columbia or torts committed 
in the District by corporations which “shall transact: 


business” in the District without having a place of busi^ 
ness or resident agent therein, the first paragraph not 
having provided for service when the foreign corporal 
tion had no place of business in the District or its agen): 


or person conducting its business had no residence ih 
the District. 

It is a prerequisite under the Statute that the foreign 
corporation in either event must be “doing business^ 
or “transacting business” in the District. As stated by 
this Court in Toledo Computing Scale Company v. MU- 
ler^ 38 App. D. C. 237, at page 241, immediately pre¬ 
ceding the part of the case quoted in appellants' brief 
at the top of page 6: 


“Section 1537, as previously pointed out, is in 
two paragraphs. The first paragraph relates tp 
foreign corporations ^doing business' in the Dis¬ 
trict. The second prescribed the method of servicp 
Vhen a foreign corporation shall transact busi¬ 
ness' here without having any place of business or 
resident agent in the District.” 

Again in the same case at page 240 it is stated: j 
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'‘Congress intended that if a foreign corporation 
should transact business here it should be subject 
as to that business to the jurisdiction of the local 
Courts ♦ * 

We agree entirely with the opinion of this Court in 
the Toledo Computing Scale Company case and if the 
facts in this case were similar there is no question but 
that the service would have been proper. In that case 
service was made on an agent who occupied an office of 
the Company in the District. The agent had personally 
obtained the purchaser’s signature to the contract of 
sale and he personally delivered the defendant’s product, 
which was the subject matter of the contract, to the 
purchaser. As stated by the Court at page 241: 

“* ♦ * Its representatives, as above suggested, 
were much more than mere solicitors whose respon¬ 
sibility ended when they brought appellant and 
prospective purchasers together. They not only 
negotiated sales, but, we are convinced, looked after 
deliveries, collections, and complaints.” 

The facts in Carroll Electric Company v. Freed- 
I Eisemann Radio Corporation^ 60 App. D. C. 228, are 
likewise different from the facts in the instant case. In 
that case the defendant corporation was clearly doing 
business in the District of Columbia. There was a con¬ 
tract between the defendant corporation and a local 
distributor under which the distributor was not an 
independent merchant dealing with the defendant 
manufacturer but conducted defendant’s business in 
the District in conformity with the contract. The dis¬ 
tributor maintained an office and a showroom in the 
District of Columbia at the expense of the manufac¬ 
turer, with an efficient sales force and a service depart- 







ment equipped to sell and service the defendant^^ 
products. 

In Hoffman v. WashingtonA^irginia Ry. Co., 44 App. 
D. C., 418, not only the facts but also the question 
involved was different from the instant case. The ques¬ 
tion before the Court, as stated at page 421, was: j 

I 

“* * * whether the supreme court of the Disi 
trict has jurisdiction of an action brought by ^ 
resident of Virginia against a Virginia corporation 
having a place of and doing business in this District 
through its regularly appointed agents, upon whoni 
the summons is served for a transitory cause of 
action arising outside the District.'^ ! 

There was no question of doing or transacting busij 
ness; the Court found that both defendants “each sevj 
erally had and maintained a place of business in the 
District of Columbia, and at said time each severally 
was doing business in the District of Columbia”. The 
findings of facts were not even challenged on appeal. | 

Internati/mod Harvester Company v. Kentucky^ 2Zi 
U. S. 579, is also clearly distinguishable upon the factsi 
The facts are stated by the Supreme Court in its opiniori 
in the American Tobacco Company case, supra, at pag^ 
87: 

“The plaintiff in error relies upon Internationa! 
Harvester Co. v. Kentucky, 234 U. S. 579, but ir. 
that case the facts disclosed that there was not onlj’ 
a continuous course of business in the solicitatior; 
of orders within the State, but there was also au| 
thority upon the part of such agents to receive pay¬ 
ment in money, checks and drafts on behalf of th(i 
company, and to take notes payable and collectible 
at banks in Kentucky; * * *^» 
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Appellants take the untenable position that be¬ 
cause numerous people having no contract relations 
with a foreign corporation purchase the products of 
that foreign corporation from a local dealer, the foreign 
corporation is subject to service of process in the Dis¬ 
trict. Surely the manufacturer of an article is not neces¬ 
sarily doing business in every place where that article 
may be sold by a third person. If that were so the manu¬ 
facturer of every article carried in a local store might 
be subject to suit merely by reason of the sale of that 
article. 

It is respectfully submitted that the agent on whom 
service was made in the instant case was merely a 
soliciting agent, without any authority to represent the 
Company in other matters; that there is no showing 
that the appellee was doing business or transacting 
business in the District of Columbia; that there was no 
business transacted between appellants and appellee. 

Conclusion 

It is respectfully submitted that the Findings of Fact 
are fully supported by the affidavits and testimony and 
that the judgment of the Court below quashing the 
service of process made upon C. E. Lovewell should be 
affirmed. 
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